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Provider journey of improvement, Mental Capacity Act

9.00 Conference registration and refreshments
9,25 Welcome & Housekeeping
' Louise Brosnan, Assistant Director Quality & Brokerage, NCC
9.30 Introduction/ Opening Remarks
' lan Wake, Executive Director of Adult Social Services, NCC
9.50 Strategic tummissinning Framework
’ Chris Scott, Director of Strategic Commissioning, NCC
10.10 Integrated Neighbourhoods
' Ali Gurney, Assistant Director — Communities and Partnerships, NCC
10.30 Refreshments and networking
10 55 Health, physical activity, confidence of clients
' Alex Devkota, Senior Policy Officer, Care England
11.15 Distress as Communication: The Brain Behind the Behaviour
' Kate Thubron, Founder, Mindful Care
11.35 Short break
11.45 Understanding Mental Capacity Act

Sian Davies, Barrister, 39 Essex Chambers
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12.05 Tegan lthell, Registered Manager, SENSE
12.20 Q&A session
12.50 Lunch, networking and market stalls
13.40 Go toworkshop
13.50 Workshop 1
14:35 Go to workshop 2
14.45 Workshop 2
15.30 Refreshments
Summary of conversation
15:40 Clir Alis:s:u Thomas
15.55 Closing remarks

Louise Brosnan, NCC

Refreshments available for further networking
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Workshop Name Room
Quality Assurance Systems, Recording and Sunningdale Suite
Analysis

Mental Capacity Act Eaton Suite
Safeguarding La Fontaine

Behaviour Support: Brain, Behaviour, and Muirfield Suite

Better Responses
Strategic Commissioning Framework Conservatory
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Achieving
Care Together

Improving quality and sustainabillity in the adult
soclal care market and key priorities for us all.
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So, what Is today about?
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APAMM

INTELLIGENT CARE

QOverall
Rating

PP
EXCELLENT

Inadequate Requires Good Outstanding

Improvement
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HumaS

Our moral purpose

Our management strategy Our unit of analysis

www.humanlearning.systems



Adult Soclal Care Transformation Priorities

SIX NEW ASSD STRATEGIC PRIORITIES

A
ﬁ E

LEVERAGE THE POWER PROACTIVE IMPROVE THE QUALITY OF INTEGRATE TRANSFORM BUILD AN ASSD THAT IS
OF PEOPLE & PREVENTION THROUGH SOCIALWORK PRACTICEBY COMMUNITY CARE COMMISSIONING TO FITFORTHE FUTURE
COMMUNITIES TO POPULATION HEALTH ADOPTING A STRENGTHS & DELIVER BETTER CARE
PREVENT AND DEFLECT MANAGEMENT ASSET-BASED RELATIONAL OUTCOMES & BEST
DEMAND APPROACH VALUE
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Strategic Commissioning

Hello and first an apology
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Strategic Commissioning

Hello and first an apology

My commitment to you Is that there will be communication in the form of emails and Vlogs that cover the
following

- Adult Social Care Transformation (building on what lan has shared already and what you will hear more
about today)

- Commissioning Transformation including a link to the paper that is going to Adult Social Care and Public
Health Select Committee on the1March.

- Approach to Appreciative Inquiry/ Learning vigjtwe are keen to spend more time with our providers
listening and learning

- Engagement, cdesign and cgroduction with our key stakeholders (including provideyguilding on
some excellent work that is already underway

- Noting various papers and decisions that have recently been approved by Cabinet
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Strategic Commissioning

Today | am going to cover (and attempt to keep to time)

A Strategic Commissioning Framework and draft principles

A Learning visits

A And our Market Position Statement
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Strategic Commissioning
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Strategic Commissioning

If you Include all types of support (including equipment, Short
Term, Long Term etc) how many people were supported by Adu
Social Care In 2024/257?

Answer C:
Approx.
31,000

Answer A:
ApPpProx.

Answer B:
ApPpProx.

11,500 22,000
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Strategic Commissioning

What percentage of people aged 65+ in Norfolk live
alone?

Answer C:
41.1%

Answer A: Answer B:
12.2% 28.8%
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Strategic Commissioning

What percentage of people with disabilities often
feel lonely, compared to people without a disability?

Answer A: Answer B: Answer C:
3.1% [.2% 11.2%
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Strategic Commissioning

How much Is spent per day providing services across
Adult Social Care?

Answer C:
Approx.
£1.8m

Answer A: Answer B:
Approx ApPprox.
£500Kk £1.5m
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Strategic Commissioning

Strategic Commissioning Framework

Possible Principles for Strategic C

A. Social Value

B. Equality, Diversity and Inclusion (EDI)

C. Co-Production, Co-design and Engagement
D. Human Learning Systems (HLS)

E. Prevention and Early Intervention

F. Place-based Integration

G. Ethical Commissioning

H. Risk-Positive Practice

I. Value for Money

J. Digital by Design
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Possible Principles for Strategic Commissioning Framework

w Norfolk

¥ County Council

A. Social Value

B. Equality, Diversity and Inclusion (EDI)

C. Co-Production, Co-design and Engagement
D. Human Learning Systems (HLS)

E. Prevention and Early Intervention

F. Place-based Integration

G. Ethical Commissioning

H. Risk-Positive Practice

I. Value for Money

J. Digital by Design

a. Social Value

Commissioning will be used as a lever to deliver broader

societal benefits, including tackling health and social

inequalities, beyond service outputs. This includes:

* Creating employment opportunities, especially for
disadvantaged groups.

* Promoting inclusion and reducing inequalities.

* Supporting environmental sustainability and climate
action.

* Partners will be required to demonstrate how they
contribute to social value, and Norfolk will embed social
value metrics into procurement and performance
frameworks.

b. Equality, Diversity and Inclusion (EDI)

Norfolk is committed to commissioning services that are

inclusive, equitable, culturally competent, and accessible to

all, proactively removing systemic barriers to participation
and outcomes. This means:

* Ensuring services reflect the diversity of Norfolk’s
communities.

* Requiring providers to demonstrate equitable outcomes.

* Embedding inclusive practices in provider expectations
and commissioning decisions.

Possible Principles for Strategic Commissioning Framework

w Norfolk

¥ County Council

c. Co-Production, Co-design and Engagement

People who draw on care and support will be actively involved in

shaping commissioning priorities and service design. Norfolk

will:

* Ensure that co-design and engagement activities are
accessible to all, using diverse methods (e.g. translated
materials, BSL, easy-read formats) and that this requires an
investment of time and resources and will plan accordingly.

* Recognise the valuable expertise of lived experience and
make sure it informs every stage of the commissioning cycle.

* Promote shared ownership of change through relational
engagement.

d. Human Learning Systems (HLS)

Norfolk will work with partners, across the care system, to

steward the market collaboratively, moving away from

transactional relationships. We will ensure that learning cycles
include feedback from diverse communities and are used to
address inequalities in service access and outcomes This
involves:

* Enabling partners to learn and adapt in real time.

* Focusing on relationships, and building trust

* Continuous improvement rather than rigid KPls.

* Embedding Learning Cycles across system scales—from
individual care settings to strategic governance boards.

e. Prevention and Early Intervention

Commissioning will prioritise upstream investment to

reduce demand and improve outcomes. Prevention and

early intervention will be tailored to the diverse needs of

Norfolk’s communities. Norfolk will:

* Invest in community-led initiatives that promote
wellbeing.

* Commission services that prevent escalation of need.

* Support digital and relational models that enable
independence.

f. Place-Based Integration

Commissioning will be aligned across health, housing,

and social care systems to deliver joined-up support the

ensures equitable access and outcomes for all

communities, particularly those facing barriers to care.

This includes:

* Developing integrated commissioning arrangements
with health partners.

*  Embedding locality-based models that reflect the
unique needs of Norfolk’s communities.

* Supporting the development of Integrated

Neighbourhood Teams.

Possible Principles for Strategic Commissioning Framework
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g. Ethical Commissioning (Real Care Deal)

Norfolk will ensure that commissioning decisions are

transparent, fair, anti-discriminatory, and accountable. This

includes being transparent with other commissioners to

support shared objectives and mutual accountability.

Which means:

* Using evidence-informed processes that reflect public
values.

* Promoting ethical standards in procurement and
provider relationships.

* Ensuring decisions are inclusive and open to scrutiny.

h. Risk-Positive Practice

Commissioning will support informed risk-taking to

promote independence and innovation. Risk-positive

practice will be implemented in ways that do not

disadvantage marginalised groups and will be informed by

diverse perspectives. Norfolk will:

* Encourage providers to take calculated risks that
empower individuals.

* Avoid overly risk-averse models that limit choice and
autonomy.

* Use relational approaches to manage risk
collaboratively.

i. Value for Money

Resources will be used strategically to maximise impact and long-

term sustainability, by actively managing the care market to

ensure value for money, quality, and responsiveness to changing

need. Norfolk will:

* Focus on outcomes rather than inputs.

* Ensure resources are allocated fairly and support the needs of
all communities

* Use data and intelligence to inform investment decisions.

j. Digital by Design

Digital by design will ensure digital inclusion for all who want it,

with targeted support for those with protected characteristics or at

risk of digital exclusion. Technology will be used to support

independence and choice, while strengthening human

connection. Narfolk will:

*  Commission digitally enabled care models, such as the Alcove
Video Carephone.

* Ensure those who can support themselves with technology are
enabled to do so.

* Provide human support for those who choose not to or are
unable to use technology.

* Promote digital inclusion and ensure choice in care delivery.

#NorfolkACT202




Strategic Commissioning

Learning visits
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Strategic Commissioning

And finally, a qguick mention of the Market Position Statement

Our strategic aims and guiding The Norfolk picture Market shaping and transformation
approaches

Our six strategic aims for adult social care Explore the key factors shaping adult How we're working with providers,

in Norfolk, and the national and local social care in Norfolk - including people and partners to shape a
principles that shape how we work with demographic trends, demand pressures, sustainable, person-centred care market
the sector and benchmarking insights

Sector profiles and commissioning How to work with us
. Ansight
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Thank Yotor your time

Please do come and speak to me during the breaks
or you can email at chris.scott@norfolk.gov.uk

#NorfolkACT202
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Adults Social Care,
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What Is Our Neighbourhood Health -
Plan? =

U A system-wide approach across Norfolk & Waveney.

Connecting services across all
population groups

Core generalist Team

U Builds on strengths of local communities and providers.

U Focuses on relationships, shared insight, early support, Communky™ s 4%
and working at the most local appropriate level. i (S o
U Designed to reduce fragmentation and create a simpler, ey RN ool )
more joined-up experience. %. niesion et

-
o B -
—-
e S
- - -

*Specialist services are indicative and not exhaustive. These teams will flex and respond to
the needs of individuals and groups within our populations.
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Why We Are Doing This

U Wellbeing shaped by housing, income,

connection, health and community. Residents have told us they
__ _ want to live independently,
U Current silos create handoffs, repeat access support earlier, and

assessments and delays. feel confident in the care they

o . . receive.
U Neighbourhood health 7 relational and

preventative support.

U Stabilises demand, supports
Independence, reduces crisis-led
interventions.
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Integrated Neighbourhoods3 March 2026

How Neighbourhoods Work

U Reflect real communities based on PCN footprints, not rigid
organisational boundaries.

U Teams form around what matters to residents.
U Expertise Is pulled In, not referred out through multiple pathways.

U Shared understanding via neighbourhood profiles (data + lived
experience + local insight).

Promoting & #NorfolkACT20®
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Integrated Neighbourhoods3 March 2026

The Shift to Working More

U Decisions made closer to where people live.

U Partnerships at place bring health, social care, VCSE, housing and
care providers as equal partners.

U Reduces duplication, speeds up problem-solving, uses local assets.

hievind " . R .
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Integrated Neighbourhoods3 March 2026

Prevent Y Reduce Y Del ay

Prevent:; wider determinants, early help in trusted local settings.
Reduce: spot early signs, rapid targeted support across
partners.

Delay: sustain independence via reablement, falls prevention,
meds optimisation, carers support.
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Integrated Neighbourhoods3 March 2026

Why This Matters for Providers

U Clearer and quicker access to support.
U Reduced duplication; fewer repeat referrals and assessments.
U Joined-up planning for residents with complex needs.

U Stronger relationships and earlier intervention.

hievind " . R .
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Integrated Neighbourhoods3 March 2026

What Integrated Neighbourhoods Mean In Practice

U Not a new team 1 shared capability across sectors.

U When you raise a concern, the neighbourhood pulls in the right
practitioners.

U Wraparound support so issues are addressed eatrlier.
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Integrated Neighbourhoods3 March 2026

Early Focus Areas

U People with highly complex needs.
U People at risk of deterioration.

U Stronger focus on inequalities; co-design approaches with
providers.
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Integrated Neighbourhoods3 March 2026

What Wil Feel Different for You

U Single front-door feel and named neighbourhood contact point.
U Faster decisions, reduced handoffs.

U Transparent local priorities, pressures and assets.
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Integrated Neighbourhoods3 March 2026

Timeline & Next Steps

U Phased rollout across neighbourhoods.
U Start with early adopters, refine, then scale.

U Publish simple neighbourhood plans and continue co-design.

Contact
All Gurney, Norfolk County Council on

alison.qurney@norfolk.gov.uk
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Provider journey of improvement, Mental Capacity Act

9.00 Conference registration and refreshments
9,25 Welcome & Housekeeping
' Louise Brosnan, Assistant Director Quality & Brokerage, NCC
9.30 Introduction/ Opening Remarks
' lan Wake, Executive Director of Adult Social Services, NCC
9.50 Strategic tummissinning Framework
’ Chris Scott, Director of Strategic Commissioning, NCC
10.10 Integrated Neighbourhoods
' Ali Gurney, Assistant Director — Communities and Partnerships, NCC
10.30 Refreshments and networking
10 55 Health, physical activity, confidence of clients
' Alex Devkota, Senior Policy Officer, Care England
11.15 Distress as Communication: The Brain Behind the Behaviour
' Kate Thubron, Founder, Mindful Care
11.35 Short break
11.45 Understanding Mental Capacity Act
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12.05 Tegan lthell, Registered Manager, SENSE
12.20 Q&A session
12.50 Lunch, networking and market stalls
13.40 Go toworkshop
13.50 Workshop 1
14:35 Go to workshop 2
14.45 Workshop 2
15.30 Refreshments
Summary of conversation
15:40 Clir Alis:s:u Thomas
15.55 Closing remarks

Louise Brosnan, NCC

Refreshments available for further networking
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Physical activity, health, and confidence | 3 March 2026

Care England

We speak with a unified voice for our members and
the care sector. We are committed to supporting a
united, qualityconscious, independent sector that
offers real choice and value for money.

Our aim Is to create an environment in which care
providers can continue to deliver and develop the
high-quality care that communities require and
deserve.

A Discounts and free support

A White papers and policy research

A Guidance and collaborative research progect
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Physical activity, health, and confidence | 3 March 2026

Decaf S

A Falls are the most common cause of injuejated
deaths in people over the age of 75.

A Following a similar initiative by University
Hospitals of Leicester NHS Trust (UHL) in which

Taste the
difference challenge!

What decaffeinated drink did you try?

they noticed that many hospital patients were Tea D Coffee D
falling on the way to the toilet, Continence Nurse Can you tell it’s not caffeinated?

Specialist Sarah Coombes suggested switching to

decaffeinated drinks to reduce bladder and bowel | Yés D No D

urgency In those_ vv_ith an overactive b!ad_der or What do you prefer?

Incontinence. Within three months, toileting

related falls in the hospital were down by 30%. Decaffeinated D Caffeinated D

A People living in care homes are three times more | o preference D
likely to fall than those living at home; they are
generally more frail, less mobile and have a higher| Caffeine in tea and coffee can irritate the bladder

- - and cause a need to rush to the toilet, and
prevalence of incontinence than the general potentially increase your risk of falls. Knowing this,

population. would you switch to decaffeinated tea or coffee?

Aw2dzZaKfé onn NBaA&ARSyGa IHONR&aa {026 | SILfUKOI NBRaA

eight care homes were given the chance to blind Yes D No
taste-test caffeinated and decaffeinated drinks.

Over 90% of residents chose to take part in the

trial after being told about the potential health Resident name:
benefits of making the switch, with the choice of
caffeine always available on request.

A Over six months between JugeNovember 2023,  Blind taste testing form, modified from UHL original

falls associated with care home residents going to
the toilet dropped by 35%.

chieving P
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Improving health outcomes for care home residents

Decaffeination and
falls prevention

A joint investigation by Care England and Stow Healthcare, in partnership with
University Hospitals of Leicester NHS Trust

April 2024

CARE ENGLAND SLOW University Hospitals
e Healthcare Y Leinster

NH% Trust

I:-I Provide a list of the five most Important polnts




Physical activity, health, and confidence | 3 March 2026

BGF x Care England introduction

https://www.youtube.com/watch?v=adknfOjf2nl
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e re a I n eSS re pO r S FrOm InaCtiVity to Measuring the impact of movement in
adult social care

Independence From Inactivity

A Fithess Approach for e d
Older People in Adult Social to Independence

Care

September 2025
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Physical activity, health, and confidence | 3 March 2026

What do the sessions look
ike?

https://www.careengland.org.uk/wgontent/uploads/2026/02/Baileyntro-video.mp4

&

https://www.youtube.com/shorts/0S49M7FHuUYM

#NorfolkACT2026
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https://www.careengland.org.uk/wp-content/uploads/2026/02/Bailey-intro-video.mp4
https://www.careengland.org.uk/wp-content/uploads/2026/02/Bailey-intro-video.mp4
https://www.careengland.org.uk/wp-content/uploads/2026/02/Bailey-intro-video.mp4
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https://www.careengland.org.uk/wp-content/uploads/2026/02/Bailey-intro-video.mp4
https://www.careengland.org.uk/wp-content/uploads/2026/02/Bailey-intro-video.mp4
https://www.careengland.org.uk/wp-content/uploads/2026/02/Bailey-intro-video.mp4
https://www.youtube.com/shorts/oS49M7FHuYM
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Maureen

A Maureen began the programme with severe
deconditioning, disrupted sleep, poor nutrition,
Inactivity, and social withdrawal, all of which
Increased her risk of falls and health decline.

A A structured movement and wellbeing
programme was introduced, combining gentle
tailored exercises, assisted walking, routine
setting, and consistent staff reinforcement.

A Within the first months, Maureen became more |
alert during the day, stabilised her sleep pattern,
Improved hydration and nutrition, and started
engaging in short social interactions.

A Over four months she gained confidence walking
with a frame, resolved constipation without
medication, participated in group activities, and
showed improved mood and motivation.

A The intervention produced holistic benefits
better mobility, normalised routines, enhanced
wellbeing, increased independence, and no falls
highlighting the value of integrated movement
based programmes in care settings.
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Physical activity, health, and confidence | 3 March 2026

John

A An 8tyearold resident with dementia, John, had severe
mobility issues, frequent falls, and esgeking behaviours
that previously required emergency intervention.

A Before the programme, he was socially withdrawn, restless,
and required constant staff supervision, which increased
stress and limited his independence.

A A structured movement programmeincluding seated
exercises, resistance bands, and gadused training led
to significant improvements in balance, gait, mood, and
social engagement.

A Consistent reinforcement by care staff and participation in
group activities reduced his restlessness and-saéking,
eliminating emergency incidents and enabling safer
Independent movement.

A By the end of the programme, John showed better stability,
confidence, and sociability, demonstrating how
personalised physical activity interventions can enhance
wellbeing, reduce falls risk, and support independence In
high-risk care home residents.
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Physical activity, health, and confidence | 3 March 2026

Janet

A Janet (84) entered the care home after a long hospital stay
following a fractured femur, during which she experienced
severe inactivity, low mood, unstable diabetes, frequent
UTlIs, and declining mobility; a physiotherapy referral had
been declined, leaving her without rehabilitation support.

A On arrival, she had very limited mobility, required a Sara
Steady and two staff members for all transfers, spent most
of her day in bed, and showed little motivation or
willingness to engage socially or participate in activities.

A Initial inhouse activity sessions used cha#rsed exercise,
resistance bands, and confidenbailding tasks, leading
within weeks to improved postural control, standing
tolerance, and reduced staffing needs for transfers.

A After joining an eightveek structured movement
programme, Janet progressed from assisted standing to
transfer practice with a walking frame, which led to gains in
strength, balance, confidence, and daily participation; she
began attending group classes, going on trips, and spending
most of the day out of bed.

A By midprogramme, Janet had no further UTIs, her diabetes
stabilised, her mood improved markedly, and she showed
greater independence and social engagentent
demonstrating the effectiveness of personalised, consistent
physical activity in restoring function and confidence after
prolonged inactivity.
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Physical activity, health, and confidence | 3 March 2026

Conclusions

A Structured, personalised movement programmes reversed or
stabilised decline in residents previously considered -nigi frail,
or dependent improving mobility, balance, continence, sleep,
appetite, and overall wellbeing without medication changes.

A Behaviour and mood improved significantly, with marked
reductions In agitation, distress behaviours, and social withdrawal,
creating calmer, safer, and more predictable care environments for
residents and staff.

A Staff experienced reduced stress and safer working conditions, as
residents became more cooperative, stable, and independent in
daily tasks such as transfers and personal care.

A Movementled reablement demonstrated alignment with NHS
priorities, including falls prevention, reablement, and healthy ~ A = ~ A = A .
ageing, showing that regular activity can reduce clinical risks and 7\ )/ R S LJS y R S y O S I y ~

4 ease system pressure.

The case studies showed consistent patterns across diverse -
residents, proving that decline is not inevitable and that even B PrOfeSSOr Martm Green OBE
Individuals with dementia, advanced frailty, or péosispital

deconditioning can regain strength, confidence, and engagement
through structured activity.

¢ KSasS | LIINRI OKS:

assumption that deconditioning IS inevitable

showing instead that, with the right support
residents can rebuild strength, restore

confidence, and maintain meaningful levels
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Distress as
Communication:
The Brain
Behind the
Behaviour

By Kate Thubron
Director- Mindful Care Tralnm(g
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Mindful Care

Training A Consultan cy

About

We specialise in training and consultancy to support the health
and social care sector in providing excellent quality care. We
specialise in three areas:

-Dementia Care

-‘Wellbeing, Activities, and meaningful occupations

-Mindfulness, wellbeing and mental health support for care partners and
health and social care staff.

We provide training and support for NHS, Social Care, Care
partners and the community in all areas of our specialties. From
training to in house coaching, Quality Inspections, strategy
writing and support, wellbeing and mental health support for
care partners.

Health care Professionals, Mindfulness Practitioners, Dementia
Coaches, Teepa Snow trainers, National Award winner, Previous
Strategic and Operational Dementia Lead for a large care home
company
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Functions of the brain

Cerebral Cortex- Sensory motor and
movement

Frontal Lobe
( Seeing it from some else's point of
view, aware of what is socially
acceptable and what is not),
reasoning, weighing up decisions;,
sequencing, initiating and
terminating- reverse the way we
were developed

Occipital Lobe- vision

Hippercampus — Short

Temporal Lobe term Memory and
LEFT — Language, vocabulary, finding your way.
comprehension of speech

RIGHT — Chit Chat, Music, Rhythm, Swear
words, racial slur,

v

Amygdala — Emotions, helps
trigger fight or flights

Very vulnerable to vascular
traumas — (Vascular dementia)

Mindful Care
Training & Consultancy
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Is This Dementla Vv
Or Is This Human?

A Fear

A Loss of control
A Confusion

A Overstimulation
A Pain

A Loneliness




When the brain feels Now Imagine:
unsafe:
Not understanding where you
are
Not recognising people
Not processing language

properly
Living In constant uncertainty

The emotional brain takes
over
Logic reduces
Fight / Flight / Freeze
INncreases
Processing slows

Sensory Input

overwhelms

The stress response becomes
more frequent.
Distress Is often the brain

This I1s not dementia. trying to protect itself

This Is being human.

Mindful Care
Training & Cons

sultancy



Distress VWhat Do — N
We Think of Now?

A The human brain

A Not behaviour A A stress response
A Not something to fix A A human response
A Not something to label A A brain needing safety

A Brain changes on top of
this




A What is this brain experiencing
right now?

A And what would safety look like
for this person?

Because when we support the brain,
we support the person.




Any
Questions?

Mindful (,]z}l'('
Traming & Consultancy

iInNfo@mindful-care.co.uk

www.mindful-care.co.uk




Agenda for ACT 2026

chievind

are

Provider journey of improvement, Mental Capacity Act

9.00 Conference registration and refreshments
9,25 Welcome & Housekeeping
' Louise Brosnan, Assistant Director Quality & Brokerage, NCC
9.30 Introduction/ Opening Remarks
' lan Wake, Executive Director of Adult Social Services, NCC
9.50 Strategic tummissinning Framework
’ Chris Scott, Director of Strategic Commissioning, NCC
10.10 Integrated Neighbourhoods
' Ali Gurney, Assistant Director — Communities and Partnerships, NCC
10.30 Refreshments and networking
10 55 Health, physical activity, confidence of clients
' Alex Devkota, Senior Policy Officer, Care England
11.15 Distress as Communication: The Brain Behind the Behaviour
' Kate Thubron, Founder, Mindful Care
11.35 Short break
11.45 Understanding Mental Capacity Act

Sian Davies, Barrister, 39 Essex Chambers

N Orfolk

County Council

Promoting"'(
Independence

#NorfolkACT202

12.05 Tegan lthell, Registered Manager, SENSE
12.20 Q&A session
12.50 Lunch, networking and market stalls
13.40 Go toworkshop
13.50 Workshop 1
14:35 Go to workshop 2
14.45 Workshop 2
15.30 Refreshments
Summary of conversation
15:40 Clir Alis:s:u Thomas
15.55 Closing remarks

Louise Brosnan, NCC

Refreshments available for further networking




Mental Capacity and Best
Interests

Achieving Care Together
March 2026

Sian Davies
Barrister, 39 Essex Chambers
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Basic principles
Fluctuating capacity
Complex capacity issues
Overlapping areas

s W

ssex
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+ Pl ease don®t foll ow whatWRON&GACode of Pr
Authority v IB[2021] UKSC 52: instead, three questions in this order

(1) Is the person able to make a decision? If not:

(2) Is there an Impairment or disturbance in the functioning of the
person®s mind or brairn? 1| f so:

(3) | s the person®s 1 nabitli1ty to make t
identifiled impairment or disturbance?

39essex.com BARRISTERS . ARBITRATORS . MEDIATORS r
L;
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AMDC v AG & Anor[2020] EWCOP 58

d.

b.

39essex.com

LONDON

MANCHESTER

An expert report on capacity Is not a clinical assessment but should
seek to assist the court to determine certain identified issues.

The letter of instruction should, as It did In this case, identify the
decisionsunder consideration, therelevant informationfor each
decision, the need to consider thediagnostic and functional
elements of capacity and the causal relationshipbetween any

Impairment and the inability to decide. It will assist the court If the
expert structures their report accordingly. If an expert withess Is

unsure what decisions they are being asked to consider, what the
relevant information Is In respect to those decisions, or any other

matter relevant to the making of their report, they should ask for
clarification.

It Is Important that the parties and the court can see from their
reports that the expert has understood and applied the

presumption of capacity and the other fundamental principles set
out at section 1 of the MCA 2005.

BARRISTERS ARBITRATORS MEDIATORS r 5
A

SINGAPORE KUALA LUMPUR
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https://www.bailii.org/ew/cases/EWCOP/2020/58.html

39essex.com

d. In cases where the expert assesses capacity in relation to more than one
decision,

I. broad-brush conclusions are unlikely to be as helpful aspecific
conclusionsas to the capacity to make each decision;

Il. experts should ensure that their opinions In relation to each decision are
consistent and coherent (B v A Local Authority [2019] EWCA Civ 913)

e. An expert report should not only state the expert's opinions, but alsxplain the

basis of each opinion The court is unlikely to give weight to an opinion unless it
knows on what evidence it was based, and what reasoning led to it being

formed.

f. If an expert changes their opinion on capacity following rassessment or
otherwise, they ought to provide a full explanation of why their conclusion has

changed.

g. The interview with P need not be fully transcribed in the body of the report
(although it might be provided in an appendix), but if the expert relies on a
particular exchange or something said by P during interview, then at least an

account of what was said should be included.

BARRISTERS ARBITRATORS MEDIATORS r 5

LONDON MANCHESTER SINGAPORE KUALA LUMPUR
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h. If on assessment P does not engage with the expert, then the expert
IS not required mechanically to ask P about each and every piece of
relevant information if to do so would b@bviously futile or even
aggravating However, the report should record what attempts were
made to assist P to engage and what alternative strategies were
used. If an expert hits a "brick wall" with P then they might want to
liaise with others to formulatealternative strategies to engage PThe
expert might consider what further bespoke education or support
can be given to P to promote P's capacity or P's engagement in the
decisions which may have to be taken on their behalf. Failure to take
steps to assist P to engage and to support her in her decisien
making would be contrary to the fundamental principles of the

Mental Capacity Act 2005 ss 1(3) and 3(2).

39essex.com BARRISTERS . ARBITRATORS . MEDIATORS r .
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Capacity: a diagnostic pause

It does not matter If you cannot )
give a diagnosis:North Bristol -
NHS Trust v R[2023] EWCOP
5, the question Is whether there
IS Impairment, it need not be
diagnosed or conclusively
diagnhosed

-l
T\
mxfith Harmony
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https://www.bailii.org/ew/cases/EWCOP/2023/5.html

+ B v A Local Authority[2019] EWCA Civ 913

- The Judge' s Il awed capproachusi on f
In analysing B's capacity In respect ofdifferent decisions as
self-contained "silos" without regard to the overlap between

them®

+ Lancashire & South Cumbria NHS Foundation
Trust & Lancashire County Council v AH2022]
EWCOP 452 good example of expert report
considering interaction

JYessex com . BARRI STERS . ARBITRAT ORS . MEDIATORS r o N ,
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DY v A City Council & Anoi2022] EWCOP
51

In the final analysis, their arguments relied
heavily on the fact that DY makes
contradictory statements about his need
for care and supervision, that he was
iInclined not to think things through and
that fact that he can overestimate his
abilities. In doing these things, DY Is no
different from many people who do have
capacity. People with capacity can make
unwise decisions and act on impulse.

ssex
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